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Overview

The gender pay gap for the UK, the fourth largest within the European Union, is currently 12.8 per cent at the median compared with 15.2 per cent for the Civil Service. At the mean, the UK gender pay gap is 17.1 per cent but comparisons for some Departments and Agencies show significantly higher gaps. 

This paper identifies some of the issues giving rise to the Civil Service gender pay gap through discrimination in pay systems and structural inequalities in pay bargaining arrangements and identifies both the bargaining and legal strategies adopted by PCS to address these issues.

The Gender Equality Duty should have caused Departments and Agencies to make renewed efforts to prioritise equal pay issues but there has been little evidence to suggest that this has made any real difference and enforcement provisions are extremely week.

Government announcements concerning the forthcoming Equality Bill and measures to address equal pay have also fallen short of trade union demands for strong action including mandatory pay audits 

 The UK Gender Pay Gap Calculation

The gender pay gap in the UK can be expressed as a median or as a mean average of earnings. It is calculated on the basis of figures collected as part of the Annual Survey of Hours and Earnings, known as ASHE and is based on reported hourly rates of pay for men and women excluding overtime. There is a separate calculation for part time workers’ earnings

The median is the mid-point of earnings; it excludes the extremes of high earners and very low earners and is considered to provide a more accurate picture. It does not indicate differences in pay for comparable jobs – pay medians are affected by the different working patterns of men and women such as the proportion in different occupations and length of service

As at November 2008 the median hourly pay excluding overtime of full time employees showed an earnings gap of 12.8 per cent (up from 12.5 per cent in April 2007) between men and women in the UK

The mean is the average point of earnings between men and women.  It excludes overtime but takes account of earnings at all levels

As at November 2008, the mean hourly pay excluding overtime of full time employees was 17.1 per cent up from 17 per cent in April 2007) This is explained by significant number of women moving into full time jobs with low rates of pay

Pay Bargaining in the Civil Service

Pay and grading issues in the Civil Service are delegated to Departments and their Executive Agencies.  There are no central pay scales but pay settlements are governed by an annual pay remit set by the Treasury, which for 2008 confined pay settlements to below 2 per cent.  PCS is currently engaged in an industrial dispute with the Government on pay and as at the end of November 2008 has suspended industrial action across the Civil Service whilst talks aimed at reaching a settlement are ongoing.

The delegation of pay and grading has led to the creation of hundreds of separate sets of pay negotiations and to wide differentials in pay between Departments and between Departments and the Executive Agencies that they have responsibility for.  Differential in pay within and between Civil Service employers has exacerbated the gender pay gap and highlighted major areas of gender segregation.

PCS Equal Pay Strategy

PCS has developed policy to address equal pay issues through negotiations at Departmental and Agency level and also through a legal strategy. 

The current pay dispute is not just about below inflation pay rises and low pay but also about the lack of additional money to address equal pay issues including pay progression: the time it takes to reach the maximum of a pay range based on performance increments

The issue of who controls pay (the ‘single source’) for the purposes of equal pay claims is the issue behind hundreds of equal pay cases pending before employment tribunals.  

PCS believes that as the Treasury has ultimate control over pay in the Civil Service it should be possible to compare the pay of men and women in different Departments, between a Department and its Agencies and between Agencies of the same Department.  Treating these as separate bargaining areas for pay purposes only serves to entrench gender segregation and to enforce the under valuing of the jobs where women predominate.

The test cases on this principle are pending before the employment tribunal in the Spring of 2009 in the Department of Transport and concern the 16 per cent pay gap between women Executive Officers working for the Driver and Vehicle Licensing Agency, DVLA, and male Driving Examiners working for the Driving Standards Agency, DSA.

Linked to these cases PCS has also taken judicial review proceedings against the Department for Transport for failing to undertake an equal pay audit across the Department and its Agencies, and for treating these as separate entities.  In other words, the Secretary of State for Transport cannot delegate his responsibility under the Gender Equality Duty. The EHRC has intervened in this case but only after PCS threatened judicial proceedings against the Commission for failure to enforce the duty. Proceedings are currently stayed pending the outcome of the equal pay cases.

Another large tranche of several hundred equal pay cases across a number of Departments and Agencies relate to age discrimination, progression and length of pay scales and negotiations are currently in progress with the Tribunal Service on scheduling and listing of these claims.

Other cases pending relate to starting pay, gender segregation and additional cross Agency comparisons 

The Gender Pay Gap in the Civil Service

Civil Service statistics are collected and reported on by the Office of National Statistics, ONS. They are published about 9 months after collection and provide information on median gross annual earnings, excluding overtime and one off bonus payments.  

In addition to using an annual salary calculation rather than an hourly rate, ONS statistics for the Civil Service use a calculation of full time equivalent posts based on converting part-timers hours into a full-time employees equivalent. This provides a better indicator of total labour input for a Civil Service headcount but for equal pay purposes may mean that there is not a like-for-like comparison with UK equal pay statistics, but it is still the best comparison we have.

As at September 2007, the latest date for which statistics are available, the median gross annual earnings excluding overtime and one off bonuses shows a Civil Service gender pay gap of 15.2 per cent compared with the current UK median of 12.8 per cent.  

The next set of Civil Service statistics will be published in December 2008, covering the period up to March 2008.

ONS also report that the gender pay gap for the Civil Service taking account of responsibility levels, that is comparing the earnings of men and women at the same level or grade, is in the 4-6 per cent range.  Guidance from the Equality and Human Rights Commission on the conduct of pay audits would suggest that whilst this still needs to be addressed, it is within an acceptable range that would not necessarily trigger equal pay claims. This calculation would not of course address equal pay claims identified through job evaluation.

More on Civil Service Statistics can be found on the ONS web site at 

http://www.statistics.gov.uk/STATBASE/Product.asp?vlnk=2905
Civil Service Equal Pay Audits 2003

In 2002-3 the Government directed Departments and Agencies to undertake equal pay audits as a condition of pay delegation and to produce and publish an action plan. The results of those audits were then collated and published by the Cabinet Office. The overall finding was that gender pay gaps with grade levels in individual pay bargaining areas were broadly in the “acceptable” range of 5 per cent.  

Differences in pay were accounted for by 

· Progression systems inherited from old civil service pay systems

· Organisations with traditional gender segregation

· Broadening of pay bands where grades were merged

Other issues highlighted by the report that were likely to contribute to discrimination in pay systems were:

· Starting pay on promotion

· Starting pay on appointment

· Allowances (paid to specialists)

· The effect of career breaks

· Performance bonuses

· Machinery of government changes (where Departments were created, reorganised or merged)

As a result of the findings of the report, the Cabinet Office undertook to:

· Follow up on Department and Agency action plans

· Encourage organisations to review their pay systems on an annual basis following implementation of pay awards and to carry out full equality proofing of their reward policies and practices every three years, the latter of which is a requirement of delegation

Regrettably there appears to be little evidence that these undertakings were acted upon and without central direction to act there was little or no follow up action in most areas.

PCS advice on danger points in pay systems

Following the publication of the research report, PCS advised negotiators of the following additional danger points in pay systems that might contribute to gender pay gaps

· Market related pay and allowances

· Promotion systems

· Progression: the time taken to reach the maximum of a pay range

· Length of pay scales

· Performance related pay and appraisal/performance management systems

· Additional payments – bonuses, shift pay, overtime especially as a percentage of pay

· Part time and temporary workers
· Long service awards

· Benefits – cars, medical insurance extra annual leave

· Red/green circling – pay protection which could not be objectively justified

· Access to training – particularly by part timers and carers

PCS has also argued strongly that pay audits should address ethnicity and disability 

Pay Gaps in Departments and Agencies 

In the autumn of 2008, The Government Equalities Office published data on their web site for the gender pay gap in some Departments and Agencies, using the mean or average salaries for men and women.  This was done as part of a Government initiative in the lead up to the publication of the new Equality Bill to encourage employers to be more open and transparent about their pay systems. The data has since been removed from the web site for reasons that are unknown.

The figures that follow need to be compared with the UK mean of earnings between men and women working full time, which stands at 17.1 per cent as at November 2008. Using the mean as a comparison is more likely to provide an indication of employment where men occupy senior posts and are higher earners than women.  

Note that statistics published by ONS do not allow for the calculation of the Civil Service mean

From Government Equalities Office Web Site Autumn 2008

	Department
	Gender Pay Gap Mean

UK 17.1% by comparison

	Border and Immigration Agency
	  8.2%

	Cabinet Office Exc. Agencies
	16.5%

	Charity Commission
	  9.3%

	Child Support Agency
	  7.1%

	Criminal Records Bureau
	11.6%

	DBERR excluding agencies
	15.8%

	DCSF
	11.3%

	DCLG excluding agencies
	  8.3%

	DCMS
	17.1%

	DEFRA excluding agencies
	14.4%

	DfT
	16.6%

	DH
	16.2%

	DVLA
	   5.6%

	FCO excluding agencies
	19.3%

	GEO
	 -0.9%

	Highways Agency
	12.8%

	HMRC
	15.4%

	HM Treasury
	15.3%

	Home Office excluding agencies
	18.2%

	Identity & Passport Agency
	11.1%

	Job Centre Plus
	  3.5%

	MoD
	18.8%

	National Weights& Measures Lab
	28.5%

	Ordnance Survey
	  7.5


Women’s Representation in the Civil service

Women make up 52.9 per cent of all Civil Servants and the table below indicates the distribution of women at each grade equivalent in the Civil Service.
These figures suggest that addressing women’s access to promotion and to higher earnings would make a significant contribution to addressing the gender pay gap in the Civil Service and that this needs to be linked to measures to address occupational segregation and opportunities for part time and flexible working at senior levels. 

Currently 20 per cent of all Civil Servants work part time and 88 per cent of part timers are women, but they tend to be concentrated in more junior grades with more limited access to training and promotion opportunities.  

	Grade level
	Percentage of women civil servants

	SCS level
	30.7

	Grades 6/7
	37.5

	SEO/HEO level
	43.3

	EO level
	55.6

	AO/AA level
	58.4


Low pay in the Civil Service is also prevalent with 10 per cent of all Civil Servants working full time earning below £15,000 per year and a further 25 per cent earning just £15-£20,000 per year.  Given women’s over representation in the lowest grades this means that women face both low pay and equal pay problems 

The Gender Equality Duty

Introduced in April 2007, there is now a legal requirement on public authorities to eliminate discrimination that is unlawful and to promote equality between men and women including taking measures to address the gender pay gap. 

Authorities should draw up a 3-year scheme in consultation with trade unions and other stakeholders and publish annual progress reports. The Equality and Human Rights Commission recommends that in setting objectives for a Gender Equality Scheme, public authorities should include measures aimed at addressing gender segregation in the workforce and support for those with caring responsibilities

An extract from the Code of Practice on implementing the Gender Equality Duty is attached

Further guidance is available on the Equality and Human Rights Commission web site at www.equalityhumanrights.com
There is little evidence to suggest that Government Departments and Agencies are implementing fully the new requirements of the Gender Equality Duty although the launch of a new Equality and Diversity Strategy for the Civil Service launched in July 2008 has seen the establishment of a working group at Cabinet Office level to produce advice aimed at improving compliance with the equalities duties.

PCS has also been disappointed by the weak enforcement provisions under the duty and by the apparent reluctance of the Equality and Human Rights Commission to intervene on compliance issues.  

Future Developments on Equal Pay

Further Guidance from the Equality and Human Rights Commission, EHRC to be published

The EHRC is intending to publish updated guidance on conducting equal pay audits by December 2008 and this will include an equal pay audit kit covering gender, race and disability, guidance on high risk areas in job evaluation and pay systems and guidance on managing change within a pay system

The Equality Bill

The Equality Bill that will transpose the Equal Pay Act into a single Act with other equality legislation will be published in the spring of 2009.  The bill is being published directly to Parliament and not, as is more usual, in the form of a draft for consultation.  This means that any amendments will have to be dealt with at Committee Stage and in debates in both Houses of Parliament

The Government is proposing that the Bill will introduce a Single Equality Duty covering gender, race, disability, age, sexual orientation, religion and belief and gender identity and it will be important to ensure that the current requirement to address the gender pay gap is strengthened and not weakened  

Despite the fact that equal pay cases now account for one in three claims before employment tribunals, there are no proposals to introduce mandatory pay audits but instead; the Government proposes to introduce measures aimed at providing greater transparency on pay systems.  These will include:

· Public sector employers to be required to report on important inequality issues in employment such as the gender pay gap, ethnic minority employment and disabled employment statistics

· Public Procurement to include equality considerations

· A ban on secrecy clauses about pay in employment contracts

· Equality and Human Rights Commission, EHRC, to conduct formal inquiries into certain sectors including the Finance Sector and Construction Industry

· Transparency of employment practices in the private sector through a Kite Mark Standard and the publication of evidence to support the effectiveness of pay audit.

There will also be new measures to allow representatives actions in tribunal claims by trade unions and others with standing and measures aimed at ensuring that procurement decisions include equality considerations. 

It is understood that it has also been proposed that the Women and Work Commission should be reconvened in advance of publication of the Bill to review progress made on closing the gender pay gap since they reported in February 2006. 

See Shaping a Fairer Future Report and the Government’s response at http://www.equalities.gov.uk/research/pubn_2006.htm
Lessons Learned

· Pay audits can be a mechanistic check that identifies discrimination in pay systems but not the wider picture of structural inequalities including gender segregation

· Within large employers there needs to be more joined-up working between Pay Divisions and HR/Equality Divisions

· More attention needs to be paid to addressing women’s career progression, investing in childcare and providing part time and flexible working opportunities at senior levels

· Central Government lacks direction and accountability for equal pay issues and pay delegation exacerbates the problems

· Funding needs to be made available to address equal pay issues as part of annual pay rounds

· Government Departments should be held accountable for expenditure on defending equal pay cases – In Bailey v. Home Office the Prison Service appealed 11 times and the case lasted 8 years before a £50 million settlement was reached

· Government must put more pressure on employers to identify and resolve equal pay issues to relieve the financial burdens on trade unions and pressures on the Courts

· There are low levels of understanding about the Gender Equality Duty and enforcement provisions are weak

· The EHRC needs more resources for enforcement as well as the political will to take action

Extract from the Gender Equality Duty Code of Practice for England and Wales

Chapter 3: Objectives to address the gender pay gap 

1.1. The general duty includes a requirement to have due regard to the need to eliminate discrimination that is unlawful under the EqPA.  The specific duties require listed public authorities, when setting their overall objectives, to 'consider the need to have objectives that address the causes of any differences between the pay of men and women that are related to their sex'.    

1.2. These requirements, taken together with the specific duty to collect and make use of information on gender equality in the workforce and the duty to assess the impact of policies and practices, mean that listed public authorities have to undertake a process of determining whether their policies and practices are contributing to the causes of the gender pay gap.  This should be done in consultation with employees and others, including trade unions.  

1.3. The gender pay gap is determined by calculating women's overall average pay as a percentage of men's. The main factors which contribute to this gap are:

· discrimination, including pay discrimination (which is often inadvertent, but nonetheless unlawful)

· the impact of women's disproportionate share of caring responsibilities (which often results in women undertaking part-time work which is often poorly paid and often restricts career continuity and progression) 

· the concentration of women in particular occupations ('occupational segregation'), usually characterised by lower levels of pay than in those numerically dominated by men.

1.4. The first step for a public authority considering the need for pay objectives should be to gather information to ascertain if there is a gender pay gap in its workforce.  If there is, the authority should gather the information needed to identify the main cause or causes of that gap.  These steps will enable it to to give proper consideration to whether pay objectives are needed, and help it identify the causes those objectives may need to address.  The size of the pay gap and the relative significance of each of the three causes will vary between different public authorities.  

1.5. If a public authority fails to demonstrate that it has adequately collected and analysed information to establish whether or not there is a gender pay gap in its workforce, or fails to take action if there is a problem, it risks non-compliance with the duty, and subsequent enforcement action.  Public authorities that do not set their own pay systems will still be expected to gather information and take appropriate action on any causes of the gender pay gap within their organisation which remain within their control.  

1.6. Public authorities must be able to demonstrate that they have considered the need to have objectives that address the gender pay gap.  For this reason, if a public authority does not include such objectives it should give reasons for that decision in its scheme.  This might include providing evidence that there is no gender pay gap within its workforce, or within any wider group of women and men who are affected by its functions as an organisation, or that the alternative objectives which it has chosen have greater significance for gender equality.  Public authorities should bear in mind, however, that pay discrimination is unlawful, and the general duty requires them to have due regard to the need to eliminate unlawful discrimination.  

Pay discrimination 

1.7. In order to fulfil the general duty to have due regard to the need to eliminate discrimination that is unlawful under the EqPA, a public authority must be able to demonstrate that it has considered the need to take action on pay discrimination.     

1.8. The gender equality duty does not require public authorities to undertake equal pay reviews. No specific course of action is prescribed to tackle pay discrimination.  The statutory Code of Practice on Equal Pay recommends, however, that the most effective way of establishing whether a public authority's pay policies and pay systems are discriminatory is to undertake an equal pay review.  

The fundamental components of an equal pay review are: 

· comparing the pay of women and men doing equal work.  Here employers need to check for one or more of the following: like work; work rated as equivalent; work of equal value - these checks are the foundation of an equal pay review

· identifying any equal pay gaps, including by differences between part-time and full-time workers' pay

· eliminating those pay gaps that cannot satisfactorily be explained on grounds other than sex.

The Code of Practice on Equal Pay and supporting toolkits are the recommended tools for undertaking this process.  These can be found at www.eoc.org.uk  

1.9. A public authority that has undertaken a pay review, containing the elements described above, in the preceding four years may not need to repeat it, unless it has undergone significant changes to its workforce, as it should already have evidence of the situation in its organisation and should be taking action.     

1.10. Public authorities may also choose to collect pay information across a selected sample of their staff, for example administrators, manual workers, or departments or units such as IT or physiotherapy, to see if women and men carrying out the same jobs or jobs of equal value are receiving equal pay.  Given the requirement to consult, any such approach should be discussed with the relevant trade union.  Sampling may indicate a problem which suggests the need to proceed to a full pay review.

1.11. If a public authority decides not to undertake a full pay review, it may be appropriate for it to carry out a screening process, for example, to address areas known to pose a high risk of pay discrimination.  These will include:

· starting salaries: checking whether women and men who have been recruited to the same jobs or jobs of equal value are being appointed on the same starting salary and whether any patterns are related to sex-based factors

· progression: whether unjustifiably long pay scales are inadvertently discriminating against women (who may be less likely to have continuous service)

· bonus payments: whether bonuses are paid, or higher bonuses are paid, in jobs  where men predominate.

1.12. Many public authorities, such as schools, do not set their own pay systems.  They are legally liable, however, under the EqPA, for the implementation of those pay systems. Some are likely to find the screening of high-risk factors, as set out above, which they, as employers, have control over, particularly useful in complying with the duty.  Schools should ensure that decisions made within the school, which have an impact on an individual’s pay (such as the allocation of Teaching and Learning Responsibility payments) are free of discrimination.  Where a public authority does not set its own pay system, any pay review of that system would often be more appropriately carried out at a higher level (for example Local Education Authorities for schools). 

1.13. Where public authorities do not set their own pay systems, but an authority becomes aware that there are elements in that system which are causing, or risk causing, pay discrimination, it is recommended that the public authority should alert the relevant pay body.  The remit of pay review bodies in Great Britain includes a requirement to seek to ensure non-discriminatory pay systems, and to develop systems that support diversity.  

Caring responsibilities and occupational segregation   

1.14. Public authorities should also gather evidence on the impact of caring responsibilities on their workforces.  Based on that evidence and on consultation with employees and trade unions, they should consider whether it is appropriate to set objectives to address any relevant issues.  Women are significantly more likely than men to work part-time, often because of childcare and other caring responsibilities.  Part-time work in Britain is characterised by particularly low rates of hourly pay and reduced access to promotion and development opportunities.  In addition, lack of availability of suitable childcare restricts women's employment choices.  Support to female and male employees with childcare responsibilities, through providing more flexible working and training opportunities or childcare provision or subsidy, will also contribute to the promotion of equality of opportunity between women and men.  

1.15. Public authorities should also collect evidence on the extent of occupational segregation in their workforces.  Based on that evidence and on consultation with employees and trade unions, they should consider whether it is appropriate to set objectives to address it.  Employers who have strongly segregated workforces may be at higher risk of having equal pay claims taken against them.  In a highly segregated workforce it can be easy for pay arrangements to evolve in which women are paid less than men when they are doing work of equal value, giving rise to equal pay tribunal claims.

1.16. Public authorities can check which issues are relevant to any gender pay gap in their organisation by:

· monitoring where women and men work in their organisation, what hours they work and at what grade.  This will map any segregation by seniority and by types of work and will alert public authorities to the possible impact of caring responsibilities.  

· using any annual staff monitoring exercise to ask staff if they have caring responsibilities, and whether this is for children or for older people.   

Closing the gender pay gap within the wider remit of a public authority

1.17. In addition to its functions as an employer, a public authority may have functions which have the potential to address the gender pay gap in a wider policy sense.  This would be the case, for example, for a Regional Development Agency, a Learning and Skills Council or a local authority in its education functions.  If this is the case, the public authority should also be considering whether it can address the causes of the gender pay gap within that wider remit where appropriate.  This might include reviewing the high-level policy priorities of the authority overall, for example setting regional economic objectives that address the under-utilisation of the skills of part-time women workers.  It might also include specific measures such as improving school careers advice so that boys and girls consider a wider range of career options, training women to fill areas of skills shortage in traditionally male-dominated areas and vice versa, or providing childcare support for male and female students in vocational training.     

-------------------------------------------------------------------------------------------------------

The Gender Equality Duty

Guidance from the Equality and Human Rights Commission on setting objectives for a gender equality scheme

Considering objectives to close the gender pay gap 

The duty to consider having an objective to address the causes of any gender pay gap is unique to the gender equality duty and applies across England and Scotland.  Full details on its requirements are available in Chapter 3 of the Codes of Practice.  The key points to remember, however, are:

· Public authorities have a duty, when formulating their overall gender equality objectives, to consider the need to have objectives to address the causes of any gender pay gap. 

· In order to meet this duty, you have to undertake a process of finding out whether you have a gender pay gap in your workforce.

· You also need to find out whether your policies as an organisation are contributing to the gender pay gap in the GB workforce as a whole, or whether they could be amended to help close that pay gap.  

· Possible causes of the gender pay gap include pay discrimination, but also the impact of women’s disproportionate share of caring responsibilities and the concentration of women in particular lower-paid sectors of the workforce and the economy. 

· If you do not include a gender pay gap objective in your objectives, you should give a reason in your scheme.   

The Scottish specific duties also include a duty to produce an equal pay policy.  This is in addition to the duty to consider gender pay objectives, not instead of it. 
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